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QUESTIONS PRESENTED 

 

 

1. Whether this Court should resolve a broad conflict 
among the circuits regarding the extent to which 
federal appellate panels can rely on evidence out-
side the record to determine a key issue of fact.  

2. Whether a freestanding claim of actual innocence 
is grounds for habeas corpus relief in a case where 
three circuit judges suggested this Court’s review 
based on Petitioner’s “unusually strong evidence 
of his actual innocence.” 

3. Whether Petitioner received ineffective assistance 
of counsel when his trial lawyer left him without 
expert testimony on the case’s pivotal issue. 
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PETITION FOR A WRIT OF CERTIORARI  

 Petitioner Glenn Patrick Bradford respectfully pe-
titions for a writ of certiorari to review the judgment 
of the United States Court of Appeals for the Seventh 
Circuit.  

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 Because the Court of Appeals reinstated the panel 
opinion following its initial grant of en banc rehearing, 
it is from that opinion that Bradford seeks review. That 
opinion is published at 831 F.3d 902. (App. 1.) The dis-
trict court’s opinion denying relief (App. 42) is unre-
ported. The Indiana Court of Appeals affirmed the 
State trial court’s denial of Bradford’s post-conviction 
petition in an opinion published at 988 N.E.2d 1192. 
(App. 126.) The Supreme Court of Indiana denied dis-
cretionary review at 998 N.E.2d 213.  

---------------------------------  --------------------------------- 
 

JURISDICTION 

 This Court has jurisdiction under 28 U.S.C. 
§ 1254(1). The panel decision was issued on August 4, 
2016. Bradford timely sought rehearing en banc, which 
was granted on October 27, 2016. On February 2, 2017, 
the Court of Appeals vacated the grant of rehearing 
en banc and reinstated the panel opinion. (App. 155.) 
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Under Section 1254(1), this petition is timely because 
it was filed within 90 days of February 2, 2017. 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND 
STATUTORY PROVISIONS INVOLVED 

 United States Constitution Article I, Section 9, 
clause 2 states, in relevant part: “The privilege of the 
Writ of Habeas Corpus shall not be suspended.” 

 The Fifth Amendment to the United States Con-
stitution states, in relevant part: “No person shall be 
. . . deprived of life, liberty, or property, without due 
process of law.” 

 The Fourteenth Amendment to the United States 
Constitution states, in relevant part: “[n]or shall any 
State deprive any person of life, liberty, or property, 
without due process of law.” 

 28 U.S.C. § 2254. State custody; remedies in Fed-
eral courts  

 (a) The Supreme Court, a Justice thereof, 
a circuit judge, or a district court shall enter-
tain an application for a writ of habeas corpus 
on behalf of a person in custody pursuant to 
the judgment of a State court only on the 
ground that he is in custody in violation of the 
Constitution or laws or treaties of the United 
States. 

 (b)(1) An application for a writ of ha-
beas corpus on behalf of a person in custody 
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pursuant to the judgment of a State court 
shall not be granted unless it appears that – 

(A) the applicant has exhausted the reme-
dies available in the courts of the State; or 

(B)(i) there is an absence of available State 
corrective process; or (ii) circumstances exist 
that render such process ineffective to protect 
the rights of the applicant. 

---------------------------------  --------------------------------- 
 

INTRODUCTION 

 This case comes before the Court on a unique pos-
ture. A two-judge panel in the Seventh Circuit engaged 
in independent factfinding to affirmatively determine 
the guilt of a man who three circuit judges subse-
quently agreed had presented “unusually strong evi-
dence of his actual innocence.” (App. 156.) The Seventh 
Circuit agreed to hear the case en banc, but shortly 
thereafter in an unusual turn of events, a judge in ac-
tive service who had voted in favor of rehearing discov-
ered a conflict and had to recuse herself. As a result, 
the Court vacated the rehearing grant and reinstated 
the panel decision affirming the denial of habeas cor-
pus relief. (App. 155-56.) Following this, Chief Judge 
Wood, Judge Rovner and Judge Hamilton submitted a 
statement suggesting that this Court review the case. 
(App. 156-57.)  

 The reinstated panel opinion decision relied on in-
dependent research and facts the panel derived from 
that research. In the typical case, appellate review of 
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adjudicative facts – the who did what, when, where, 
and why – is limited to the factual record established 
in the trial court and is rarely, if ever, augmented on 
appeal, as this Court has long recognized. And for good 
reason. The trial court is the sole venue for obtaining 
accurate factual records, which rest on: (1) the parties’ 
ability to respond to evidence; and (2) the factfinder’s 
credibility determinations. Daubert v. Merrell Dow 
Pharm., Inc., 509 U.S. 579, 596 (1993). When appellate 
courts engage in factfinding in the first instance (i.e., 
relying on information not found in the record below), 
they deny parties the opportunity to respond to evi-
dence before it becomes outcome-determinative. Appel-
late factfinding also undermines the process by which 
a case actually unfolds at the trial level, including tac-
tical decisions by counsel to pursue or forego lines of 
argument and credibility determinations by the court. 
The first question presented here falls directly with 
this Court’s supervisory powers, Dickerson v. United 
States, 530 U.S. 428, 437 (2000), and comes before this 
Court with an entrenched and fractured split among 
the circuits.  

 The second question presents the Court with a 
clean opportunity to resolve a question it has expressly 
left open: whether a claim of actual innocence can 
serve as the basis for habeas corpus relief. Here, the 
undisputed facts from the lower court record, which in-
cludes unrebutted expert testimony, establishes Brad-
ford’s innocence. His case is an ideal vehicle to finally 
resolve the question.  



5 

 

 The third question requires this Court to correct a 
grave injustice: a de facto life sentence for an innocent 
man. The State’s case hinged on Bradford setting a fire 
in a timeframe that expert testimony – had trial coun-
sel presented it – would have proved impossible. In its 
wholesale failure to secure the proper and absolutely 
essential expert testimony at trial, counsel rendered 
constitutionally ineffective assistance. Given the pow-
erful evidence of actual innocence and the serious 
lapses by trial counsel, Bradford is entitled to a new 
trial to accurately and finally determine his accounta-
bility for this crime. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

 On August 1, 1992, Tamara Lohr was at home in 
Evansville, Indiana. She spoke with her father from 
her home until almost 11:00 p.m. (TR 2050.)1 Just a 
few hours later, Glenn Bradford, an Evansville Police 
Officer, called dispatch at 6:35:09 a.m. to report a fire 
at Lohr’s home. (TR 831-33.) Firefighters extinguished 
the blaze eight minutes later and discovered Lohr’s 
body on her bed. (TR 1065.) Lohr had been stabbed 21 
times. (TR 1886-1902.) The pathologist determined 
that she died from the wounds, not from the fire, be-
cause the absence of detectable carbon monoxide 

 
 1 Citations to the record transcript are in the following form: 
“TR” refers to Bradford’s criminal trial. “PCR” refers to the post-
conviction proceeding. 
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(“CO”) in her blood meant that she was not breathing 
when the fire started. (TR 1903-04.) Lohr’s dog, which 
had been beaten and fatally stabbed, was alive when 
the fire began; its carboxyhemoglobin level was ele-
vated. (TR 1935 (Exh. H); PCR 191-94.) Evidence of 
gasoline throughout Lohr’s bedroom led all to agree 
that her killer set the fire to destroy evidence. (TR 
1958-62; 1972-85; 3936-37; 3966.) The parties also 
agreed that one person committed the murder and ar-
son. (TR 3936-37; 3966.) Bradford was convicted of 
these crimes, though an exhaustive investigation 
yielded no direct evidence tying Bradford to either the 
murder or arson. No eyewitness claimed to have seen 
Bradford commit either crime and no physical or foren-
sic evidence linked him to the crimes. Rather, Brad-
ford’s conviction rested on the State’s theory, detailed 
below, that he murdered Lohr between 11:06 p.m. and 
12:10 a.m., returned to his shift, drove back to Lohr’s 
house around 6:35 a.m. and within 65 seconds com-
pleted the drive, parked, stabbed Lohr’s dog, and set 
the fire, which burned for eight minutes.  

 
A. The state’s theory  

 Bradford was on duty the night of the murder 
and his whereabouts were closely monitored. Police 
radio and logs were silent only between 11:06 and 
12:10 a.m. (App. 59.) Therefore, the State claimed Brad-
ford started his shift at 10:30 p.m., but approximately 
30 minutes later, drove to Lohr’s home, stabbed her 
21 times, and then returned to his shift. (TR 768-72.) 
However, no one saw him at Lohr’s home. Bradford’s 
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uniform tested negative for blood. (TR 1608; 2450-52.) 
And while one State witness reported seeing a police 
car in Lohr’s driveway at 11:00 p.m., gas station rec-
ords conclusively showed Bradford across town at the 
time.2 (TR 1814.) No other evidence implicates Brad-
ford in the murder. 

 In fact, two acquaintances saw Bradford between 
11:30 p.m. and 11:45 p.m., as he passed a tavern miles 
away from Lohr’s house. (TR 2837-42.) Similarly, al- 
though the State claimed the murderer cut the elec-
tricity to Lohr’s bedroom at the time of the murder – 
between 11:06 p.m. and 12:10 a.m. (TR 2273-76) – 
Lohr’s neighbor saw lights on around 12:30 a.m. (TR 
2362-64.)  

 People who encountered Bradford that night no-
ticed nothing out of the ordinary. Fellow officers noted 
that Bradford’s demeanor was normal (TR 2806-09; 
2820-28; 2857-60; 2860-63; 2882-83), and civilians with 
whom he interacted found Bradford courteous, pro- 
fessional, and helpful. (TR 2800-06; 2816-21; 2895-99; 
2900-33; 3030-32.) The autopsy report found Lohr was 
killed probably less than two to three hours before the 
body was burned, when Bradford was indisputably 
elsewhere. (TR 1935 (Exh. H).) The pathologist 

 
 2 Lohr worked at the jail. The car could have belonged to one 
of the officers from work. The police did not investigate another 
possible suspect, a man who lost his job after Lohr accused him 
of sexual harassment. On at least one occasion, Lohr reported 
that he had parked outside her house in the middle of the night. 
(App. 4.)  
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changed his opinion on the stand after talking with de-
tectives. (TR 1926.) 

 The State’s theory then had Bradford, after his 
shift, going to Lohr’s house to complete the job. It is 
undisputed that Bradford left headquarters and drove 
to Lohr’s home, as he often did.3 A bank camera a few 
blocks from Lohr’s home recorded Bradford’s car driv-
ing past at 6:34:04 a.m. (TR 896; 899.) A detective tes-
tified that the drive to Lohr’s home would have taken 
about 18-23 seconds. (TR 2568.) Bradford called to re-
port the fire at 6:35:09, which minus the driving time, 
left Bradford about 45 seconds to park and exit his car, 
walk into Lohr’s house, find the gasoline can that she 
typically kept on the back porch, splash gasoline on 
Lohr and around the room, subdue, beat, and stab 
Lohr’s dog, ignite the fire, and report it to dispatch. (TR 
1369-73; 3932-33; 4061-63; 831-35 (Exh. 14-16).) 

 To support its extraordinary timeline, the State 
presented evidence of an experiment – performed once 
– by Detective Guy Minnis. According to Minnis, he 
was able to successfully accomplish the State’s alleged 
unfolding of events in 65-70 seconds. (TR 2567-77.)  

 Yet Minnis’s experiment did not faithfully follow 
the events, as independent evidence otherwise estab-
lished. For example, Bradford always slowed as he 
pulled into the driveway to avoid bottoming out the un-
dercarriage of his car. Minnis did not. (TR 2478; 3413.) 

 
 3 Bradford was having an affair with Lohr. Bradford’s wife 
knew about the affair and told him she was not going to leave him 
because of it. (TR 2765-75; 3286-87; 3302-06.) 
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Minnis merely mimed the acts of carrying a gas can 
and pouring gasoline. (TR 2573-74.) And although the 
State at trial claimed that gasoline was splashed hap-
hazardly around the room (TR 2021-22), Minnis 
mimed a straight-line pour, which is what Bradford 
would have had to do to ensure, as testing found, that 
no gasoline splashed on his uniform or shoes. (TR 
2020-21; 2042-43; 2047-48; 2574.) These differences 
would have accounted for precious seconds in the 
State’s tight timeline. 

 Further, the experiment omitted time-consuming 
steps taken by the arsonist: beating and murdering 
Lohr’s dog and secreting the weapon. The dog’s ele-
vated carboxyhemoglobin level showed that it was 
alive when the fire started, and thus, was attacked 
shortly before or after the fire began. (TR 1935-36 
(Exh. H); PCR 193-94.)4  

 Firefighters extinguished the fire by 6:43:19 a.m. 
(TR 1115-16; 831-33 (Exh. 14)), just minutes after 
Bradford called it in. Virtually all fire damage was con-
tained inside the bedroom. (TR 1953-58; 1972.) However, 

 
 4 The majority agreed that the dog was alive at the time the 
fire was set. (App. 2.) The jury did not evaluate this undisputed 
evidence because the expert selected by trial counsel had no ex-
pertise in this area. In fact, trial counsel’s cause-and-origin expert 
erred in his reading of the dog’s carboxyhemoglobin and thus as-
sumed the dog was dead when the fire was set. (PCR 37 (Exh. 17 
at p. 37).) The Indiana court found that the type of expert testi-
mony provided at the post-conviction hearing (establishing that 
the dog was alive at the time of the fire) would have been available 
to trial counsel. (App. 137-39.)  
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the fire completely burned through the upper panel of 
Lohr’s bedroom door. (TR 1488-89; 1962-64; 3900.) 

 To support its eight-minute-fire theory, the State 
called a fire investigator and two firefighters, none of 
whom based their “expert” testimony on scientific prin-
ciples or analysis. Investigator Jesse Storey opined 
that since there was no real damage to the attic and 
little damage to the bedroom, and the bedroom “didn’t 
flash over,” the fire was quite short – “seven to ten 
minutes.” (TR 1952-58; 1993-96; 2004-06.) Similarly, 
the first two firefighters on the scene, with no expertise 
in fire duration, claimed the amount of smoke they saw 
as they approached meant the fire was newly set. (TR 
1086-87; 1132-34.)  

 Defense counsel hired Barker Davie for trial. (TR 
3041.) Davie was educated in chemistry and French, 
not engineering and fire science. (TR 3042-52.) Davie 
had expertise in fire cause and origin – issues not dis-
puted at trial – but was not qualified to opine on the 
critical issue of fire duration. (PCR 215.) Indeed, under 
oath Davie admitted to having no idea how to use 
objective evidence and principles of physics and chem-
istry to evaluate fire duration. (PCR 37 (Exh. 17 at 
50-51).) Instead, Davie based his opinion of the fire’s 
duration on two pieces of evidence: a witness who 
smelled smoke around 6:20 a.m. (TR 3094-99; 3121-
24); and a “rule of thumb” for the char rate of wood, 
which came from a fire investigation guide, NFPA 921. 
(TR 3085-86.) To rebut Davie’s opinion, the State called 
ATF Agent Donald Johnson, who testified that NFPA 
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921’s “rule of thumb” had been dispelled in that very 
same publication.5 (TR 3821-25.) 

 A newspaper carrier smelled smoke as he ap-
proached Lohr’s house no later than 6:31 a.m. – before 
Bradford passed the bank camera and before the State 
alleged the fire started. (TR 2931-40; 2953-56.) Even 
then, it would take some time for the fire to start, 
smoke to fill the room, and then rise through the attic 
and out into the open air. Similarly, joggers saw a thick 
column of smoke in the air less than two minutes after 
Bradford arrived at the house (TR 900-06; 2277-82), 
further evidence that the fire had started earlier than 
the State claimed. 

 During Indiana post-conviction proceedings, the 
defense called fire protection engineer Douglas Car-
penter who analyzed the fire evidence in order to de-
bunk the State’s theory. (App. 135; 158-79.) The court 
admitted his comprehensive report, which explained 
his testing, computer modeling, and scientific research. 
His report also included conclusions about the fire’s 
duration and mistakes the experts made at the time of 
the trial. (PCR 196 (Exh. 57).) Carpenter concluded 
that the fire likely started at 4:00-4:30 a.m., and no 

 
 5 According to the publication: “The depth of char measure-
ments should not be relied on to determine the duration of the 
burning. The rule of 1 in. in 45 min for the rate of charring of pine 
is based on one set of laboratory conditions in a test furnace. Fires 
may burn with more or less intensity during the course of an un-
controlled fire than under a controlled laboratory fire.” NFPA 921, 
4-5.2 (1992). Because his expert’s testimony on this topic was 
wrong and wholly repudiated, Bradford was effectively left with 
no expert testimony about the fire’s duration. 
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later than 30 minutes before it was extinguished – 6:13 
a.m. (PCR 193-94.) Carpenter’s testimony was unrebut-
ted and, as the dissent noted, essentially unchallenged 
on cross-examination. (App. 35-36.)  

 Carpenter studied all available evidence and the 
State’s hypotheses before analyzing the fire’s duration 
using laboratory testing, computer modeling, and re-
search data. (PCR 144-93; 226-27.) To test the State’s 
eight-minute burn hypothesis, Carpenter examined 
three critical aspects of the fire: (1) the char through 
time of the door’s upper panel;6 (2) the fire’s complete 
consumption of the mattress; and (3) the dog’s 4.2% 
carboxyhemoglobin level. (PCR 162-69.) 

 First, Carpenter found that the State’s expert’s 
conclusion that the bedroom door charred through in 
two to four minutes was not based upon experimenta-
tion or scientific principles. (PCR 164-65; TR 2018; 
3818.) Carpenter explained that the State’s expert 
used charring rates consistent with post-flashover fire 
conditions – even though the State agreed flashover 
did not occur in this fire. (PCR 166; TR 2005.) This led 
the State’s expert to overestimate the charring rate. 
(PCR 165-67.)  

 To reliably calculate the char-through rate at tem-
peratures lower than post-flashover temperatures, 
Carpenter used unburned closet doors from Lohr’s 

 
 6 The char through time is the time it takes for wood exposed 
to radiant heat collecting at the ceiling to degrade to the point 
that a hole appears. (PCR 159-60.)  
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home7 to develop and run a series of controlled tests. 
(PCR 168-70.) Carpenter’s analysis established that 
the bedroom door could not have charred through in 
less than 30 minutes. (PCR 176-78.)8 

 Next, Carpenter tested his maximum temperature 
and char rate conclusions by looking at other physical 
evidence, including the fire-consumed mattress. (PCR 
179-81.) Using test data for mattresses burned in 
closed door compartments, Carpenter calculated the 
consumption rate of the mattress if the door was com-
pletely closed; he then constructed a computer fire 
model to apply this data to the fire occurring with 
the door closed to about an inch. (PCR 181-86.) Based 
on the amount of ventilation exchanged around the 
nearly closed door, Carpenter determined that the 
mattress consumption took no less than two hours. 
(PCR 186.) 

 Finally, Carpenter tested his conclusions using 
toxicological data. Using the amount of CO found in 
the bloodstream (the “carboxyhemoglobin” or “COHb” 
level) of the dog (4.2%), Carpenter analyzed the fire’s 
duration, a method validated by NFPA 921. (PCR 187-
88.) By applying data developed for CO concentrations 
in living beings found outside a room with a closed-
door fire, he concluded it took at least 30 minutes for 

 
 7 The State destroyed the bedroom door. (PCR 91-97.) 
 8 Carpenter’s report details the deductive process used and 
the scientific testing done to find the minimum char through time 
of the door. (App. 158-67.)  
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the dog to inhale enough CO in the living room to at-
tain the 4.2% COHb level. (PCR 192-93.) Thus, the fire 
must have burned at least 30 minutes.9 (App. 178-79.)  

 Carpenter also analyzed the trial experts’ testi-
mony. Carpenter agreed the “rule of thumb” Davie used 
was completely unreliable and had been repudiated 
more than a year before trial. (PCR 196-97.) Carpenter 
further testified that the State’s expert’s use of the lack 
of damage to the attic and desk as evidence of a short 
fire was scientifically invalid. (PCR 216-19.) Finally, 
Carpenter testified it was “an expectation without 
technical merit” for the firefighters to say they could 
judge the fire’s duration by the amount of smoke they 
saw as they approached Lohr’s house. (PCR 219-22.) 

 
II. OPINIONS BELOW 

 The procedural history of this case is unusual.  

 
A. District court decision 

 Following the denial of post-conviction relief in In-
diana state court, Bradford filed a petition for a writ of 
habeas corpus. (App. 50.) The district court examined 
several grounds for relief; relevant here is Bradford’s 
assertion of actual innocence that the district court ex-
amined through the lens of an evidence-sufficiency 
claim. (App. 55.) To establish his claim of actual inno-
cence, Bradford primarily relied on: (1) deficiencies in 

 
 9 Carpenter’s report details his toxicology analysis and the 
studies upon which he relies. (App. 171-77.) 



15 

 

the State’s expert testimony (namely, the testimony 
from Lohr’s neighbor that she saw lights on in Lohr’s 
home beyond the available timeframe for Bradford 
to have committed the murder); and (2) Carpenter’s 
post-conviction report. (App. 53, 61-62.) The district 
court refused to address Carpenter’s report because it 
decided that “evidence that was adduced only at the 
post-conviction proceedings cannot be considered in 
determining” whether the state court properly ad-
dressed a challenge to the sufficiency of the evidence. 
(App. 64.)10  

 The district court also noted that “review of the 
reasonableness of the Indiana Supreme Court’s appli-
cation of Jackson [was] difficult” because that court did 
not address Bradford’s claim that the State’s expert 
failed to prove there was sufficient time to set the fire 
in 65 seconds. (App. 69.) Despite this and without con-
sidering evidence from Carpenter’s report, the district 
court held that a reasonable jury could have credited 
the State’s evidence and thus, Bradford was not enti-
tled to habeas relief. (App. 68, 70.)  

   

 
 10 The district court appears to have misapplied this Court’s 
Pinholster decision. Pinholster merely held that a court cannot 
consider evidence brought for the first time before the federal ha-
beas court. Cullen v. Pinholster, 563 U.S. 170, 180-81 (2011). The 
trial court held a post-conviction hearing to consider Carpenter’s 
testimony and issued Findings of Fact, Conclusions of Law, and 
Judgment. (App. 133.)  
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B. Appellate court decision 

 A two-judge panel majority affirmed. The major- 
ity refused to credit Bradford’s expert in the post- 
conviction proceedings and instead resorted to its own 
independent research and analysis, which it then used 
to dismantle some of the expert’s assertions about the 
fire’s duration. (App. 5-9.) Notably, however, the State 
had not raised on appeal any errors in the proceedings 
below and, specifically, had never challenged any of 
Carpenter’s testimony. (App. 35-36.) Thus, the so-
called errors in Carpenter’s testimony were raised for 
the first time on appeal, and they were raised by the 
appellate panel rather than the party Respondent.  

 First, undergirding much of the majority’s analy-
sis was its assumption, unsupported by the record, that 
“the fire might well have been hotter” than Carpenter 
accounted for. (App. 5-6) (discrediting Carpenter’s con-
clusions on mattress consumption and window-pane 
breakage because of the possibility that Carpenter’s 
premise of a 350-degree fire might have been too low). 
With respect to the mattress, the majority then mis-
stated Carpenter’s testimony: two hours was the min-
imum time for the fire to consume the mattress, not 
the maximum time. Compare (App. 8) with (App. 178). 
What is more, although the panel majority acknowl-
edged that if Carpenter was correct about the mattress 
consumption, it would exonerate Bradford, the major-
ity summarily concluded that “the reliability of that 
estimate was undermined by errors . . . in Carpenter’s 
testimony and report.” (App. 8.) Significantly, none of 
these errors that the panel discussed had ever been 
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raised or challenged by the State, either below or on 
appeal. 

 Second, the panel relied on a study by another ex-
pert, T.J. Shields, to conclude that Carpenter “failed to 
justify his assumption that the more panes in the un-
broken window, the lower the temperature had to have 
been” and “he had no evidence that all the window-
panes had been exposed to the same temperature as 
the ceiling and the top panel.” (App. 6.)  

 Finally, the majority said there was “no basis for 
[Carpenter’s] conclusion that it would have taken 30 
minutes for the fire to have caused the COHb level dis-
covered in the poodle’s autopsy.” (App. 7.) Again resort-
ing to another expert’s study that had not been raised 
below, the panel concluded that Carpenter’s assump-
tions were flawed. Id. The majority’s conclusion relied 
in part on its assumption that the dog “may . . . have 
been moving around in the presence of the fire,” id., 
although there is no record evidence that this was so.11  

 In a thorough dissent, Judge Hamilton stated that 
Bradford came “forward with powerful evidence of both 
his innocence and his trial lawyer’s ineffective assis-
tance in dealing with the critical scientific issue,” and 
expressly concluded that he should have a new trial. 
(App. 12-13.) In fact, after reviewing the evidence, the  
 

 
 11 The panel engaged in other speculation regarding the dog 
when it dismissed the near-impossible timeline for Bradford to 
have set the fire. (App. 10) (panel announcing that it would not 
take “long” to stab a dog).  
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dissent determined that Bradford is “almost certainly 
innocent.” (App. 35 n.7.) Further, the dissent chastised 
the majority for rebutting “the scientific foundation for 
Bradford’s petition for a writ of habeas corpus” by 
striking “out on its own with some modest criticisms 
based on the majority’s own research and analysis.” 
(App. 13.) 

 The Seventh Circuit then granted a petition for re-
hearing en banc, an action that vacated the panel’s de-
cision. When a judge’s later recusal reinstated the 
panel’s decision, three judges issued a statement not-
ing the “unusually strong evidence of . . . actual inno-
cence,” and that “[p]erhaps the circumstances here 
might lead the Supreme Court to take a close look at 
this case, knowing that rehearing en banc was granted 
but was then vacated for reasons not related to the 
merits.” (App. 156-57.) 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

I. THIS COURT SHOULD REJECT THE PRAC-
TICE OF APPELLATE FACTFINDING. 

A. Courts are split on the practice of appel-
late factfinding 

 This case falls squarely within a deep and frac-
tured split over if, when, and how appellate courts can 
use non-record evidence and engage in independent 
analysis to determine key factual issues. Some courts 
recognize an inherent power to engage in appellate 
factfinding, some courts prohibit the practice completely, 
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while still others recognize that judges can conduct 
independent research in very limited circumstances. 
Specifically, the First, Fifth, Sixth, and Seventh Cir-
cuits recognize that there is an inherent power to use 
non-record evidence and engage in independent anal-
ysis. Brown v. Watters, 599 F.3d 602, 604 n.1 (7th Cir. 
2010) (“Although we generally decline to supplement 
the record on appeal with materials not before the dis-
trict court, we have not applied this position categori-
cally.”); Harris v. Haeberlin, 526 F.3d 903, 914 (6th Cir. 
2008) (“Due to the narrowness of our holding, it would 
be unnecessary . . . to delineate a more precise formula 
for permissible appellate court fact-finding.”); Dedham 
Water Co. v. Cumberland Farms Dairy, Inc., 972 F.2d 
453, 463 (1st Cir. 1992) (“Absent special circumstances 
. . . appellate factfinding is permissible only when no 
other resolution of a factbound question would, on the 
compiled record, be sustainable.”); Williams v. City of 
New Orleans, La., 694 F.2d 987, 991 (5th Cir. 1982), on 
reh’g sub nom. Williams v. City of New Orleans, 729 
F.2d 1554 (5th Cir. 1984) (noting a principle of de novo 
review that “would permit this court to make its own 
factfinding independent of the district court’s evalua-
tion” even though it was not appropriate in this case).  

 Although recognizing some appellate factfinding 
power, the Eleventh and Federal Circuits prescribe 
severe limits on appellate judges. In the Eleventh Cir-
cuit, an appellate judge can only admit non-record 
evidence to supplement the appellate record in the 
rare case that it would serve the interests of justice. 
Schwartz v. Million Air, Inc., 341 F.3d 1220, 1223-26 
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(11th Cir. 2003); Ross v. Kemp, 785 F.2d 1467, 1474 
(11th Cir. 1989) (noting the authority to supplement 
the record is “rarely exercised and this court has not 
articulated a general rule for when it is appropriate” 
(citation omitted)). The Federal Circuit likewise allows 
appellate judges to consider non-record evidence in 
patent cases when it would aid in deciphering the 
meaning of the patent. Markman v. Westview Instru-
ments, Inc., 52 F.3d 967, 980 (Fed. Cir. 1995), aff ’d, 517 
U.S. 370 (1996) (“The court may, in its discretion, re-
ceive extrinsic evidence in order ‘to aid the court in 
coming to a correct conclusion’ as to the ‘true meaning 
of the language employed’ in the patent.”) (citation 
omitted). Neither circuit’s approach, however, would 
permit an appellate judge to independently evaluate 
and discard unrebutted factual evidence proffered by 
an expert.  

 The First, Second, Eighth, Ninth and Tenth Circuits 
have expressly cautioned against the practice of appel-
late factfinding and none have recognized an inherent 
power to do so. See Bryan v. MacPherson, 630 F.3d 805, 
821 (9th Cir. 2010) (“It is another thing entirely for an 
appellate court . . . to make its own factual finding – 
based solely on inferences that must be drawn in favor 
of the injured party and material outside the rec-
ord. . . .”); Bath Junkie Branson, L.L.C. v. Bath Junkie, 
Inc., 528 F.3d 556, 559-60 (8th Cir. 2008) (“An appellate 
court can properly consider only the record and facts 
before the district court and thus only those papers 
and exhibits filed in the district court can constitute 
the record on appeal.”); United States v. Kennedy, 225 



21 

 

F.3d 1187, 1191 (10th Cir. 2000) (“This court will not 
consider material outside the record before the district 
court.”); Xiao Ji Chen v. U.S. Dep’t of Justice, 471 F.3d 
315, 334-35 (2d Cir. 2006) (“[O]ur limited role as an ap-
pellate court does not permit us to engage in an inde-
pendent evaluation of the cold record or ask ourselves 
whether, if we were sitting as fact-finders in the first 
instance, we would credit or discredit an applicant’s 
testimony.”); Dantran, Inc. v. U.S. Dep’t of Labor, 171 
F.3d 58, 70 (1st Cir. 1999) (concluding that appellate 
factfinding is “inconsistent with the accepted appellate 
role”). 

 
B. This case exemplifies the worst form of 

independent appellate factfinding  

 Fundamental to the proper function of the Ameri-
can legal system is the fact that witness testimony and 
documentary evidence admitted through them – which 
occurs only through the trial process – are the sole 
sources of adjudicative facts in a case. Fed. R. Evid. 201 
advisory committee’s note; see also Anderson v. City of 
Bessemer City, 470 U.S. 564, 574 (1985) (“The trial 
judge’s major role is the determination of fact.”); Eliz-
abeth G. Thornburg, The Curious Appellate Judge: Eth-
ical Limits on Independent Research, 28 Rev. Litig. 131, 
150 (2008) (defining adjudicatory facts as those “con-
cerning immediate parties – what the parties did, 
what the circumstances were, what the background 
conditions were . . . ”). The trial process affords cross-
examination so that the factfinder can determine 
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whether the witness is credible and the evidence accu-
rate. See, e.g., Daubert, 509 U.S. at 596 (“Vigorous cross-
examination, presentation of contrary evidence, and 
careful instruction on the burden of proof are the tra-
ditional and appropriate means of attacking shaky but 
admissible evidence.”).  

 Appellate courts should not play this role. Jeffrey 
C. Doobins, New Evidence on Appeal, 96 Minn. L. Rev. 
2016, 2016 (2012) (Appellate review is limited “to con-
sideration of the factual record as established in the 
trial court.”); see also Daniel J. Meador & Jordana S. 
Bernstein, Appellate Courts in the United States 2 
(1994) (“In deciding cases, American appellate courts 
consider only those facts that were determined by the 
judge or jury in the trial court. They rarely receive ad-
ditional evidence, relying instead on the ‘record’ made 
at trial.”); Model Code of Judicial Conduct R. 2.9(c) (A 
judge “shall not investigate facts in a matter inde-
pendently, and shall consider only the evidence pre-
sented and any facts that may properly be judicially 
noticed.”).  

 Yet here, Bradford’s case on appeal was decided 
based on independent, extra-record research by the 
majority and not by record evidence developed through 
the adversary system. As the dissent pointed out: 

[T]o rebut the scientific foundation for Brad-
ford’s petition for writ of habeas corpus, the 
majority has struck out on its own with some 
modest criticisms based on the majority’s own 
research and analysis. Those criticisms do not 
undermine the conclusion that Bradford could 
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not have been the arsonist and murderer. 
Bradford and his key post-conviction expert 
also have not had an opportunity to respond 
to even these modest criticisms. Rather than 
affirm the denial of relief for Bradford based 
on these untested critiques, we should order a 
new trial to test all relevant evidence. 

(App. 13.)  

 In particular, the majority conducted its own re-
search so that it could reject Carpenter’s unrebutted 
expert testimony, finding facts related to three pieces 
of evidence: (1) the char rate of the door; (2) the time it 
took to stab the dog; and (3) how long the mattress 
burned. Nothing in the record, however, supports the 
majority’s conclusions. Instead, the majority’s decision 
rests on articles, uncited by any party at any stage 
of the litigation and thus never tested through the cru-
cible of cross-examination, concerning differences in 
temperatures between ceiling and floors in “a normal 
room” and carbon monoxide inhalation by dogs. (App. 
6-7) (relying on articles by Shields and Purser for 
its conclusions regarding the accuracy of Carpenter’s 
testimony). The majority also dismisses Carpenter’s 
analysis of the mattress consumption with its own 
erroneous factfinding. Compare (App. 8) (stating that 
“two hours was Carpenter’s estimate of the maximum 
time for the mattress to be consumed” and the mini-
mum time was 30 minutes) with (App. 178) (Carpenter 
stating the mattress consumption would have taken 
at least two hours and as much as 5.5 hours). Finally, 
the majority’s unfounded conclusion that it would not 
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“take long to stab a small poodle twice” (App. 10) was 
the primary basis for its accepting the viability of the 
State’s 65-second-window theory. Because this fact was 
not available at trial, the State had never before ac-
counted for the time required to subdue and kill the 
dog in that tight timeframe. The panel majority cred-
ited Carpenter’s conclusion that the dog was alive 
when the fire started, but then manufactured a reason 
– its presumption about how long it would take to sub-
due, beat and stab a dog (not long at all) – to fill the 
void to justify its affirmance. This was a jury’s job, 
not the appellate court’s. Without this Court’s guid-
ance, courts will be free to usurp the jury’s role and 
make unwarranted and outcome-determinative fac-
tual findings. This Court should exercise its supervi-
sory authority over the federal courts to define, and 
circumscribe, appellate factfinding. See Dickerson, 530 
U.S. at 437 (“This Court has supervisory authority over 
the federal courts, and we may use that authority to 
prescribe rules of evidence and procedure that are 
binding in those tribunals.”). 

 
II. THIS IS THE CASE WHERE THE COURT 

SHOULD ANNOUNCE A FREESTANDING 
ACTUAL-INNOCENCE CLAIM UNDER FED-
ERAL HABEAS CORPUS LAW 

A. The circuits are confused and need guid-
ance in resolving this open question 

 This Court has long grappled with the question 
whether actual innocence can serve as a basis for ha-
beas relief, an acknowledged open question. McQuiggin 
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v. Perkins, 133 S. Ct. 1924, 1931 (2013); Dist. Attorney’s 
Office for the Third Judicial Dist. v. Osborne, 557 U.S. 
52, 71-72 (2009) (citing to House v. Bell, 547 U.S. 518 
(2006); Herrera v. Collins, 506 U.S. 390 (1993));12 Henry 
Friendly, Is Innocence Irrelevant? Collateral Attack on 
Criminal Judgments, 38 U. Chi. L. Rev. 142, 159 n.87 
(1970).  

 Although this Court has continued to assume 
without deciding that such a claim exists, Courts of 
Appeals have struck out on their own to resolve the is-
sue, coming to widely differing conclusions.13 Nicholas 
Berg, Turning a Blind Eye to Innocence: The Legacy 
of Herrera v. Collins, 42 Am. Crim. L. Rev. 121, 133 
(2005) (characterizing Herrera as having “engendered 
so much confusion . . . that federal courts cannot even 
agree whether they are confused”). The resulting 
equivocation in Herrera “has led to the perplexing sit-
uation that in every federal circuit, courts have ruled 
that bare-innocence claims are both cognizable and 
presumptively denied.” Id. at 136. 

 
 12 Although Herrera was a capital case, the majority noted 
that capital cases do not warrant a different standard of review 
on federal habeas. 506 U.S. at 405. Similarly, this Court has artic-
ulated the same gateway standard for actual innocence in capital 
and non-capital cases. See, e.g., McQuiggin, 133 S. Ct. at 1931; see 
also Paige Kaneb, Innocence Presumed: A New Analysis of Inno-
cence As a Constitutional Claim, 50 Cal. W. L. Rev. 171, 231 n.106 
(2014). 
 13 See, e.g., Conley v. United States, 323 F.3d 7, 14 n.6 (1st Cir. 
2003) (en banc) (“It is not clear whether a habeas claim could be 
based on new evidence proving actual innocence. . . .”).  
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 The circuits approach the freestanding, actual-in-
nocence question in at least four ways: (1) such claims 
generally exist but require an extraordinary showing; 
(2) such claims exist only in the capital context; (3) such 
claims exist only if there is no available state post- 
conviction avenue; and (4) the claim simply does not 
exist. Matthew J. Mueller, Handling Claims of Actual 
Innocence: Rejecting Federal Habeas Corpus As the 
Best Avenue for Addressing Claims of Innocence Based 
on DNA Evidence, 56 Cath. U. L. Rev. 227, 248 & n.142-
44 (2006) (collecting cases).14 Some federal courts have 
“granted some kind of relief based on a petitioner’s 
bare-innocence claim.” Berg, 42 Am. Crim. L. Rev. at 
136-37.15 Other circuits, like this Court, have skirted 

 
 14 See Boyde v. Brown, 404 F.3d 1159, 1168 (recognizing a 
freestanding actual innocence claim although the petitioner 
“must affirmatively prove that he is probably innocent”), 
amended, 421 F.3d 1154 (9th Cir. 2005); Cox v. Burger, 398 F.3d 
1025, 1031 (8th Cir. 2005) (acknowledging that petitioners are en-
titled to habeas relief upon a “truly persuasive demonstration of 
actual innocence”); Souter v. Jones, 395 F.3d 577, 596 n.11 (6th Cir. 
2005) (stating that petitioners must “demonstrate that no ra-
tional trier of fact could [find] proof of guilt beyond a reasonable 
doubt”) (alteration in original). 
 15 See House v. Bell, 311 F.3d 767, 777 (6th Cir. 2002) (order-
ing the certification of questions to the Tennessee Supreme Court 
regarding aggravating elements found by the jury and the need 
for a new trial in light of new DNA evidence); Albrecht v. Horn, 
314 F. Supp. 2d 451, 485 (E.D. Pa. 2004) (vacating a death sen-
tence and granting a new sentencing hearing); Cowans v. Bagley, 
236 F. Supp. 2d 841, 871 (S.D. Ohio 2002) (denying respondent’s 
motion for dismissal of petitioner’s freestanding actual innocence 
claim because respondent failed to meet burden of proof showing 
petitioner’s procedural default); Cherrix v. Braxton, 131 F. Supp. 
2d 756, 768 (E.D. Va. 2001) (granting petitioner’s motion for DNA 
retesting); Tennison v. Henry, No. 99-16362, 2000 U.S. App. LEXIS  
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the issue, “implying that while actual innocence might 
be a cognizable constitutional claim, the petitioners in 
those cases had failed to meet the ‘extraordinarily high 
threshold’ of proving their actual innocence.” John M. 
Leventhal, A Survey of Federal and State Courts’ Ap-
proaches to a Constitutional Right of Actual Innocence, 
76 Alb. L. Rev. 1453, 1464 (2013) (citing to Dansby v. 
Norris, 682 F.3d 711, 716-17 (8th Cir. 2012); In re Lam-
brix, 624 F.3d 1355, 1367 (11th Cir. 2010); Cotton v. 
Schriro, 360 F. App’x 779, 781 (9th Cir. 2009); Mize v. 
Hall, 532 F.3d 1184, 1198-99 (11th Cir. 2008); Pettit v. 
Addison, 150 F. App’x 923, 926-27 (10th Cir. 2005)).  

 
B. The courts also conflict as to what quan-

tum of proof to apply 

 Courts are divided not only on the question of 
whether a freestanding claim of actual innocence ex-
ists, but also on the burden of proof for such a claim. 
The standard for relief employed by courts varies 
widely.16 Although a majority of courts that recognize 

 
33705, at *6 (9th Cir. Dec. 14, 2000) (reversing and remanding for 
review of evidence supporting petitioner’s claim of actual inno-
cence). 
 16 Compare United States v. Evans, 224 F.3d 670, 675 (7th 
Cir. 2000) (clear and convincing evidence), and Marino v. Miller, 
No. 97-CV-2001 (JG), 2002 WL 2003211, at *10 (E.D.N.Y. Aug. 22, 
2002) (so compelling that it would be a violation of the fundamen-
tal fairness), with Faust v. Anderson, 52 F. Supp. 2d 930, 937-38 
(N.D. Ind. 1999) (a fair probability that the trier of facts would 
have entertained a reasonable doubt of his guilt), and Newton v. 
Coombe, No. 95 CIV. 9437 GEL, 2001 WL 799846, at *10 (S.D.N.Y. 
July 13, 2001) (powerful newly-discovered evidence of innocence). 
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freestanding-innocence claims interpret Herrera to 
require either a “truly persuasive” showing of actual 
innocence or an “extraordinarily high” evidentiary thresh-
old, the courts define this standard in significantly 
different ways. The Ninth Circuit ties its definition 
of the “extraordinarily high” threshold to something 
“[stronger than] insufficiency of the evidence to con-
vict.” Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 
1997).  

 The Eighth Circuit, on the other hand, interprets 
Herrera as requiring at least the “clear and convincing 
evidence standard, and possibly more so.” Cornell v. 
Nix, 119 F.3d 1329, 1335 (8th Cir. 1997) (quoting Allen 
v. Nix, 55 F.3d 414, 417 (8th Cir. 1995), cert. denied, 516 
U.S. 1014 (1995)). The Fourth Circuit adopts a stan- 
dard tied to the “beyond a reasonable doubt” standard. 
Hunt v. McDade, No. 98-6808, 2000 WL 219755, at *2 
(4th Cir. Feb. 25, 2000) (petitioner must show that no 
rational juror could find guilt beyond reasonable 
doubt). The various standards, though all high, are suf-
ficiently different in that they produce different results 
for petitioners based solely on geography. 

 
C. Bradford is actually innocent 

 The scientific evidence of Bradford’s innocence 
meets whatever high standard such a claim would re-
quire.17 Bradford passed a bank, two blocks from Lohr’s 

 
 17 As the dissent found, “undisputed facts from the prosecu-
tion’s own case make it impossible that Bradford could have mur-
dered Lohr and set the fire in her bedroom.” (App. 14.)  
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home, at 6:34:04 a.m. (TR 896, 899.) Sixty-five seconds 
later, Bradford called in the fire. (TR 831-33 (Exh. 14).) 
Eight minutes later, the firefighters extinguished the 
fire. (TR 831-33; 1115-16.) Scientific evidence proves 
Bradford could not be the arsonist given these con-
straints. Bradford is entitled to a new trial where a 
jury could hear this evidence.  

 
1. Bradford did not have enough time 

to set the fire 

 The State’s sole evidence to prove Bradford’s guilt 
is that it was possible for him to have driven to Lohr’s 
house (which took 18 to 23 seconds), and in the remain-
ing 45 seconds: walked into her home, located a gaso-
line can, splashed gasoline on Lohr’s body and around 
the bedroom, set the fire, and called to report the fire. 
The State’s timeline needed every second available to 
Bradford. Minnis’s experiment was designed to show 
that the arson could be completed in 45 seconds. Even 
ignoring its other flaws, detailed above, see supra page 
8-9, Minnis omitted events that must also have been 
completed that morning and accounted for in that 45-
second timeframe: (1) securing, beating, and stabbing 
Lohr’s dog; and (2) concealing the knife used to stab 
the dog. It is undisputed – even by the panel majority 
(App. 2) – that the dog was killed the morning of the 
fire; its elevated carboxyhemoglobin level proves it was 
alive at the time. (TR 1935 (Exh. 14); PCR 191-94.) And 
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the State offered no other explanation for the dog’s el-
evated carboxyhemoglobin. The timeline simply does 
not add up.18  

 
2. The length of the fire precluded the 

possibility that Bradford set the fire  

 The State’s case also hinged on the proposition 
that the fire burned for under eight minutes. There is 
no dispute that Bradford was at police headquarters 
before he went to Lohr’s home that morning. Thus, if 
the fire burned more than eight minutes, Bradford was 
accounted for: at headquarters, or on his way to Lohr’s 
home.  

 Bradford presented scientific evidence that the 
fire burned for at least 30 minutes. (PCR 193-94.) Car-
penter’s testimony, offered at Bradford’s post-convic-
tion proceeding and unrebutted by the State, revealed 
that three critical aspects of the fire – (1) the char 
through time of the upper panel of the door; (2) the 
complete consumption of the mattress; and (3) the 
dog’s 4.2% COHb level – all prove that the fire had to 
have burned at least 30 minutes. (PCR 162-94.) 

 Based on this evidence, the fire could have been 
set no later than 6:13 a.m., and was probably set around 
4:00 a.m. (corresponding with the time-of-death estimate 
in the autopsy report). (TR 1115-16.) This evidence 

 
 18 Notably, Bradford was with police officers from virtually 
the time he called in the fire, and no knife was ever found, nor was 
there any blood on his uniform. (TR 1608; 2450-52; 2721-22.) 
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proves Bradford’s innocence. It is uncontested that 
Bradford could not have set the fire at 6:13 a.m. be-
cause he had just left Central Dispatch and was en 
route to headquarters at that time. (TR 54-58; 60-64.)  

 In addition to Carpenter’s testimony, Bradford 
presented new exculpatory evidence to the district 
court from forensic scientist Dr. John DeHaan who 
studied the fire damage to the victim’s body and con-
cluded that the fire burned for at least 20 minutes. 
(App. 40.) Again, Bradford could not have set it – he 
was still at police headquarters. Carpenter based his 
conclusion on the charring of the door, the damage to 
the mattress, and the dog’s COHb level, while Dr. 
DeHaan reached his conclusion based on the fire dam-
age to the victim’s body. No matter the source, each 
piece of evidence leads to the same conclusion: Brad-
ford is innocent. This Court must decide whether inno-
cence matters in federal habeas proceedings. 

 
III. BRADFORD RECEIVED INEFFECTIVE AS-

SISTANCE OF COUNSEL 

 Bradford required expert testimony explaining 
the fire’s duration to adequately defend himself. Trial 
counsel selected a witness who wholly lacked expertise 
in fire duration. Trial counsel’s choice was constitu-
tionally ineffective and resulted in Bradford’s convic-
tion. 
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A. The failure to retain an expert on a 
critical issue is ineffective 

 Multiple circuit courts have held that it is objec-
tively unreasonable for counsel not to consult an ex-
pert about matters critical to an element of the offense. 
See, e.g., Rogers v. Israel, 746 F.2d 1288 (7th Cir. 1984); 
Dugas v. Coplan, 428 F.3d 317, 329-30 (1st Cir. 2005) 
(where arson evidence was the “cornerstone” of the 
State’s case and where counsel was aware of “inconsis- 
tencies” in the testimony of the State’s arson experts, 
failure to consult with an arson expert constituted de-
ficient performance); Miller v. Anderson, 255 F.3d 455, 
459 (7th Cir. 2001) (where the defense theory was that 
defendant was not at the crime scene, failure to hire an 
expert on hair, DNA, and footprints to rebut the State’s 
expert testimony linking the defendant to the scene 
constituted deficient performance). 

 Davie was qualified to testify about the cause 
and origin of fires. Thus, the Indiana courts and the 
lower federal courts found that trial counsel’s perfor-
mance was constitutionally adequate. Unfortunately 
for Bradford, neither the cause nor origin of the fire 
was in question. The key issue was the duration of the 
fire. Trial counsel left Bradford without expert testi-
mony on this critical issue. 

 Davie admittedly lacked fire duration expertise. 
(PCR 215.) At his deposition, Davie admitted he had no 
expertise in objectively evaluating the duration of fires. 
(PCR 37 (Exh. 17 at 50-51).) Summarizing Davie’s tes-
timony, the State noted that it was nothing more than 
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“if [the] smell of smoke happened before Patrick Brad-
ford got there, then Patrick Bradford didn’t set the fire. 
Well, you don’t need to pay someone $125 an hour to 
tell you that.” (TR 3950-51; 4074.) That is not expert 
testimony. 

 Mr. Bradford required two key pieces of expert tes-
timony, neither of which Davie was qualified to pro-
vide, either of which would have resulted in a different 
verdict: the fire’s duration and the fire’s effect on the 
dog. If the fire burned longer than eight minutes, Mr. 
Bradford could not have set the fire. If the dog was 
alive when the fire was set, Mr. Bradford could not 
have set the fire.  

 Davie’s testimony was worse than a net zero; the 
defense lost credibility. Davie’s sole attempt at an ex-
pert opinion as to the fire’s duration was based entirely 
upon the char rate of the door. (TR 3085, 3226-29.) He 
specifically referenced the NFPA guide, and said it es-
poused an “international rule of thumb” in that guide 
that wood chars and burns at a rate of one inch per 45 
minutes. (TR 3085.) As set forth above, the very guide 
Davie cited for the char rate disavowed it, which evis-
cerated his credibility before the jury. See, supra 10-11.  

 The panel majority held that the Indiana Court of 
Appeals “can’t be said to have erred” in ruling that the 
choice of Davie was ineffective. (App. 11.) But the Indi-
ana Court and the District Court based their findings 
on a mistake of fact, stating that the NFPA “did not 
discard the burn-through standard used by Davie un- 
til early 1992, only a few months before trial,” that 
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Bradford’s attorneys were not “required to be as well 
informed in fire investigation science as the experts,” 
and were accordingly not ineffective “by being unaware 
of this change and by continuing to use Davie’s ser-
vices.” (App. 87 (emphasis supplied).) In fact, the trial 
began June 1, 1993, more than 14 months after NFPA 
repudiated the rule of thumb. (TR 765.) No one was 
caught unaware; counsel simply chose an expert with 
no relevant expertise. 

 In short, Davie had no expertise to analyze the sig-
nificance of the dog’s carboxyhemoglobin level. Indeed, 
he misread the raw numbers and concluded the dog 
and Lohr died at the same time. (PCR 37 (Exh. 17 at 
p. 37).) Even the panel acknowledged that Davie’s tes-
timony was flat wrong. (App. 2.) 

 
B. The resulting prejudice is beyond dis-

pute 

 As set forth in detail above, the case against Brad-
ford was extremely thin and entirely circumstantial. In 
contrast, the unrebutted testimony of a true expert, 
Carpenter, establishes not just reasonable doubt, but 
actual innocence. See, supra 28-31. To be entitled ha-
beas relief, Bradford only need show that it is reason-
ably likely that but for counsel’s error, the result of the 
proceeding would have been different. Strickland v. 
Washington, 466 U.S. 668, 687 (1984) (App. 34-35). 
There can be no question that a jury’s verdict would 
likely be different if it could hear expert testimony on 
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the critical issue. This Court should allow a jury to 
hear all the evidence.  

 
IV. THIS CASE PRESENTS A STRONG VEHI-

CLE FOR THIS COURT’S REVIEW 

 The procedural posture, coupled with the clear vi-
olation of appellate factfinding and evidence of actual 
innocence, make this case a strong vehicle for the 
Court’s review.  

 First, a strong dissent chastised the majority for 
abandoning its proper role and engaging in factfinding. 
(App. 13. (Explaining that “to rebut the scientific foun-
dation for Bradford’s petition for writ of habeas corpus, 
the majority has struck out on its own with some mod-
est criticisms based on the majority’s own research and 
analysis. Those criticisms do not undermine the con-
clusion that Bradford could not have been the arsonist 
and murderer. Bradford and his key post-conviction ex-
pert also have not had an opportunity to respond to 
even these modest criticisms.”).)  

 For procedural reasons unrelated to the merits, 
Bradford lost his day in court before the full Seventh 
Circuit. The Seventh Circuit granted Bradford’s peti-
tion for rehearing en banc, which vacated the panel 
opinion, only to then vacate oral argument days before 
it was scheduled to occur due to one judge’s necessary 
recusal. (App. 155-56.) The recusal meant that the 
judge was ineligible to vote on the petition for rehear-
ing en banc, and the vote of the judges became evenly 
divided. Id. The statutorily required majority vote no 
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longer existed. Id.; 28 U.S.C. § 46(c). Having no other 
choice, the Seventh Circuit was forced to vacate its pre-
vious order granting rehearing en banc, and reinstate 
the panel opinion. (App. 156.)  

 Judge Hamilton, joined by Chief Judge Wood and 
Judge Rovner, issued a statement voicing concerns 
about the case. Id. Indeed, the judges expressed that 
Bradford had presented “unusually strong evidence of 
his actual innocence.” Id. Previously, Judge Hamilton 
had declared Bradford “almost certainly innocent.” 
(App. 35 n.7.) The judge’s statement concluded by call-
ing for this Court’s review: “Perhaps the circumstances 
here might lead the Supreme Court to take a close look 
at the case, knowing that rehearing en banc was 
granted but was then vacated for reasons not related 
to the merits.” (App. 157.) This case comes before the 
Court uniquely postured and ripe for review, and with-
out this Court’s intervention, an innocent man will die 
in prison while serving a de facto life sentence.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, Mr. Bradford respect-
fully requests this Court grant the petition for writ 
of certiorari. Alternatively, Mr. Bradford requests that 
his petition be granted, his sentence be vacated, and 
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his case remanded with instructions to grant a new 
trial.  
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